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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: 

TEZPUR 

 

CRIMINAL REVISION  NO. 38(S-4) 2018 

 
 PRESENT : Smt. I. Barman, 

      Sessions Judge, 
      Sonitpur, Tezpur. 

 

Sri Kushal Kumar Das  …………………   Petitioner/accused  
 

- Versus – 
  

  1. Sri Dulu Moni Mahanta 

2. State of Assam     ………………   Opposite party/complainant. 

 

A P P E A R A N C E 

For the Petitioner  : Mr. S. Bora, Advocate.  

For the Opposite party :  Mr. B. Nath, Advocate.  

    

Date of Argument  : 17-04-2019   

 

Date of Judgment  : 30-04-2019.    

JUDGMENT 

1.   This revision petition is preferred by Sri Kushal Kumar Das 

challenging the legality, propriety and correctness of the order dated 24-

09-2018 passed by the learned Addl. Chief Judicial Magistrate, Sonitpur, 

Tezpur in N.I. Case No. 68/13 u/s 142 read with section 138 of NI Act.  

2.  To put in short, the relevant facts for the purpose of 

adjudication of this proceeding, is that the opposite party as complainant 

has instituted the said NI Case No. 68/13 against the present 

petitioner/accused u/s 142 read with section 138 of NI Act. The 

complainant’s contention is that on the basis of good relationship with 
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him, the accused/present petitioner obtained an amount of Rs. 2,10,000/- 

only as loan in the month of November, 2012  due to his financial 

hardship and promised to repay the same within few days. But not abling 

to repay the money, on repeated request by the complainant to repay the 

said amount, on 07-12-2012 the accused/present petitioner issued a 

cheque bearing cheque No. 013346. But the said cheque was 

dishonoured due to insufficient funds. Accordingly, on 26-12-2013, an 

advocate notice was issued to the accused demanding to repay the 

money. Thereafter again on 08-04-2013 the complainant issued another 

demand notice to him but he failed to comply with the request made 

therein. Hence the complainant filed the case u/s 138 of NI Act on 15-05-

2013.  

3. On receipt of the complaint case, the learned trial court after 

perusing the complain petition, the documents annexed to the complaint 

and initial deposition of the complainant on affidavit, took cognizance of 

the case and issued notice to the accused. On appearance of the accused, 

particulars of accusation u/s 138 of N.I. Act was read over and explained 

to the accused to which he pleaded not guilty and claimed to be tried.    

4. During trial, complainant examined himself. Accused was also 

examined u/s 313 Cr.P.C.  and on expressing willingness to adduce 

evidence, the case was posted for defence witness fixing 13-06-2018. 

Accused took adjournment on 13-06-2018 and 21-07-2018 for adducing 

witness and next date was fixed on 04-09-2018 for defence witness.. 

5. On 04-09-2018 no steps had taken by the accused for defence 

evidence. Hence the learned trial court closed the evidence of defence 

witness and posted the case for argument. On next date i.e. on 24—09-

2018 the accused filed a petition praying to allow to adduce evidence but 

the same was rejected.  

6. Being highly aggrieved by and dis-satisfied with the impugned order 

dated 24-09-2018 and every subsequent orders, the accused person 

preferred this revision petition on ground that due to wrong posting in 
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learned engaged advocate’s diary, no steps could be taken on 04-09-2018 

on behalf of the accused person and the learned trial court rejected the 

petition without applying judicial mind whereas neither the accused nor 

the learned engaged advocate willingly remained absent from taking 

steps on 04-09-2018.    

DECISION AND REASONS THEREOF. 

7.  I have heard the learned advocate of both sides and also have 

carefully gone through the case record as well as the impugned orders.   

8. Before I proceed further, I find it necessary to reproduce the order 

dated 04-09-2018 and 24-09-2018, which has been challenged in this 

proceeding.  

  “04-09-2018.  

   Both the complainant and accused person are represented.  

  Today is fixed for DW. 

  No step has been taken till 4.00 p.m. for filing D.W. 

Therefore, it is presumed that accused is not willing to adduce 
evidence.  

  D.W. stands closed.  

  Fix 24-09-2018 for argument.”   

         

“ 24-09-2018.  

   Complainant is absent with step. 

  Accused vide petition No. has submitted that due to wrong 

posting in advocate’s diary, accused failed to take steps to file DW. 

That, he is willing to adduce DW and as such necessary order may be 

passed allowing him to adduce evidence.  

Perusal of record reveals that the DW was closed on 04-09-2018 with 

observation that till 4 p.m. no steps to file DW has been taken by the 

accused.  
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In view of the above, this court being a criminal court is not having 

jurisdiction to review its own order, hence petition stands rejected.  

Fixed 04-10-2018 for argument.”   

 

9.   During hearing of the revision petition, the learned counsel 

for the opposite party vehemently argued that a court while exercising 

revisional power under its criminal jurisdiction, will not interference with 

the findings arrived at by the trial court unless the findings are found to 

be perverse on account of the fact that impugned order does not take 

into account the evidence on record or the same has been passed 

ignoring the evidence on record or the law relevant thereto or wholly 

against the weight of the evidence on record. In this respect placed 

reliance of the ruling reported in 2005(Suppl) GLT 491 and 2006(2) 

GLT 119. On perusal of the rulings, I find that in both the cases, revision 

was preferred against the Judgment after considering the evidence and 

hearing argument of both sides and in my opinion, the said rulings are 

not applicable in the present case. 

10.   In the instant case, it reveals that on 04-09-2018 the accused 

remained absent. The accused petitioner took the plea that on 21-07-

2018 there is another case of same number (NI 68/14) in the court of the 

Addl. Chief Judicial Magistrate in which next date was fixed on 15-10-

2018 and the learned engaged advocate wrongly took the date of NI Case 

No. 68/14 instead of NI Case No. 68/13 in which next date was fixed on 

04-09-2018 and informed the accused about the next date as 15-10-

2018. Accordingly, for non taking steps on 04-09-2018 by the accused, 

the learned trial court closed the defence evidence and posted the case 

for argument. Further immediately on next date i.e. on 24-09-2018 

knowing about the order dated 04-09-2018, the accused filed an 

application praying to allow to adduce evidence but the same was 

rejected on ground that the court has no jurisdiction to review its own 

order while due to non taking steps, DW was closed on previous date vide 

order dated 04-09-2018. Record also reveals that on 21-07-2018 the 

accused was absent. So it is the learned engaged advocate who wrongly 
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note down the next date as 15-10-2018 (NI 68/14) instead of 04-09-2018 

the next date fixed in the case NI 68/13. For mistake done by advocate a 

party should not suffer. It is also well settled that one should not be 

deprived from prosecuting his grievance on merit. In my considered view, 

it would run counter to the ends of justice, if the lapse of the accused 

petitioner to take steps on date fixed for adducing evidence is not 

excused so that the petitioner is not made to suffer injustice.  

11.  Considering all above, to advance substantial justice, this 

criminal revision stands allowed on contest giving one opportunity to the 

accused petitioner to adduce evidence. Accordingly, the impugned order 

dated 24-09-2018 passed by the learned lower court in NI Case No. 68/13 

u/s 142 read with section 138 of NI Act is set aside.        

12.  In view of the fact that the instant proceeding u/s 138 of NI 

Act is pending since the year 2013, hence to avoid further delay, both the 

parties are directed to appear before the learned court below on               

20- 05-2019 to receive further order from that court.   

13.        Send down the record of learned court below along with a copy 

of this Judgment.   

14.   Given under my hand and seal of this Court on this the 30th   

day of April, 2019, 

 

 

    (I.Barman) 
  Sessions Judge, 

               Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 


